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CBP Amends Policy on Penalties for Late Monthly
Payments = by Sandler Travis & Rosenberg PA

U.S. Customs and Border Protection has issued a general notice setting forth
guidelines for the assessment and mitigation of penalties when participants in
the periodic monthly payment test fail to pay estimated duties on time. These
guidelines are effective as of Oct. 17.

Participants in this test can deposit estimated duties and fees on a monthly basis
based on a periodic monthly statement generated by CBP. Deposits must be
made by the 15th working day of the month following the month in which the
goods are either entered or released in order for the statement to be marked paid
and treated as a timely payment. If the payment is late by more than two
business days, CBP’s policy has been to notify both the bond principal and the
surety that the merchandise will not be released until the entry summary
documentation is filed with estimated duties and fees attached.

CBP is now revising this procedure by exercising its authority to assess
liquidated damages against the bond principal and surety when a failure to pay
or untimely payment occurs. The following guidelines for the assessment and
mitigation of these claims will apply.

Notification of Overdue Payment. Before issuing any claim CBP will notify
the statement filer (either the importer principal and/or its customs broker )
electronically or by paper notice on or before the first day of the month
following the month the payment was due that those estimated duties and fees
have not been paid. The statement filer will then have two working days from
the date of notification to pay the estimated duties and fees or correct the
situation.

Failure to Pay. If the estimated duties and fees are not paid or the situation
corrected after this two-working day period, CBP will issue liquidated damages
claims to bond principals and sureties in an amount equal to two times the
unpaid estimated duties and fees or $1,000, whichever is greater.
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CBP may also suspend the bond principal from participation in the periodic monthly statement test. CBP
will have the discretion to require the bond principal to either pay estimated duties and fees on an entry-
by-entry basis or file entry summary documentation with estimated duties and fees attached before its
merchandise may be released from any CBP port. Any test suspension will be for a minimum of three
months, after which the bond principal may petition for reinstatement if it has established a record of
timely payment during that period.

Untimely Payment. If the estimated duties and fees are paid but in an untimely manner, liquidated
damages claims in an amount equal to two times the unpaid estimated duties and fees or $1,000,
whichever is greater, may be assessed.

Broker Penalties. Any customs broker responsible for repeated incidents of late payment or non-
payment of estimated duties under the periodic monthly payment test may be subject to penalties for
violation of 19 USC 1641. In the most serious cases of repeat noncompliance, broker license revocation
or suspension actions may be brought.

Payment within Grace Period. When estimated duties and fees are paid untimely but prior to the
expiration of the two-working day period, in lieu of liquidated damages CBP may issue a $30,000
broker penalty against a broker for failing to exercise responsible supervision and control over the
customs business it conducts. Payment within the two-working day period does not relieve any charged
party from incurring a claim for late payment.

Claim Mitigation. Unless a petition for relief shows that the duties and fees were not owed or were
paid, there will be no relief afforded from a claim for liquidated damages for failure to pay until the
payment is made. Once that happens CBP will re-issue liquidated damages as a claim for untimely
payment.

For untimely payments, the notice sets forth certain amounts that can be paid in settlement of the claim
once the payment has been made. CBP may also remit or mitigate any claim to an additional amount if
the facts and circumstances so warrant. In addition, CBP retains the right to exercise enforcement
discretion and refrain from issuing a claim for liquidated damages or penalty if circumstances warrant.
These situations will be considered on a case-by-case basis.

EXTENSION OF THE RETROACTIVE FILING FOR

THE FIRST SALE DECLARATION REQUIREMENT-
USCBP -

" CSMS #08-000274

The purpose of this notice is to extend the last filing date for
retroactive First Sale Declarations which was effective, by law,
August 20, 2008.

The First Sale Declaration Requirement requires that an importer of merchandise enter an "F" next to the
declared value at the line level on CBP Form 7501, or the electronic filing equivalent, when the declared
transaction value of the imported merchandise is determined on the basis of the price paid by the buyer
in a sale occurring earlier than the last sale prior to the introduction of the merchandise into the United
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States. Due to the short notice to the public of the systemic implementation of this filing requirement,
CBP allowed the trade a 30 day grace period to comply with the “First Sale” requirements. The grace
period covered entries filed between August 20, 2008 and September 19, 2008. Filers were allowed to
submit to the respective ports of entry were the entry summaries were filed, spreadsheets listing entry
summary lines that need the “F” indicator. CBP would, in turn, make the correction to the entry
summary line in the Automated Commercial System. The trade was asked to submit these desired
corrections to CBP no later than September 26, 2008.

CBP has been mandated by Congress to collect this data for the International Trade Commission. In an
effort to collect the best data available, CBP is extending the date for corrections (either to input “F” or
remove “F”) to October 17, 2008. The period covered remains August 20, 2008 through September 19,
2008, during which filers may have not been operationally ready to due to system issues or legislative
intent challenges.

Using spreadsheets is, by far, the most expedient method to ensure the data is correct. Again, the
spreadsheet format may be used to either update a required "F" indicator or remove an "F" indicator
which was erroneously entered.

Questions regarding this policy should be directed to Ms. Cynthia Whittenburg, Chief, Entry, Summary,
and Drawback at (202) 863-6519 or email to cynthia.whittenburg@dhs.gov.

CPSC Seeks Comments on CPSIA's Certificate
Requirements for General Conformity and Third-Party
Testing - - By Broker Power Inc.

The Consumer Product Safety Commission is requesting comments on the
certificate requirements for general conformity testing and third party testing
under the Consumer Product Safety Improvement Act (CPSIA, Public Law
110-314).

Comments are due October 29, 2008.

Questions Raised in Public Meetings on CPSIA Certificate Requirements - At the public meetings
on September 4, 2008 and October 2, 2008 held by CPSC to discuss the CPSIA, participants raised
issues concerning the difficulty of providing paper certificates to “accompany” shipping containers and
products and “furnishing” paper to each distributor or retailer of the product, as required by the CPSIA.
Concerns were also raised about multiple certifications for the same product.

Comments Sought on Multiple Certifi c-8Ataresultsf, Ne ¢
these concerns, the CPSC is interested in comments and recommendations and information regarding:

1 how the certificates for products distributed in commerce by domestic manufacturers or imported
from foreign manufacturers can be made available to the CPSC for inspection, electronically or
otherwise, taking into account the timing and cost of any such proposal;
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1 how the certificates, electronic or paper, can “accompany” the shipment of products such that they
(i) can be available for immediate inspection for compliance and enforcement, and (ii) can be tied to
specific shipments of products as required by the CPSIA;

1 how the certificates for the products should be “furnished” to the distributors or retailer of the
product, electronically or otherwise;

9 the provision of either a paper or electronic certificate accompanying products; and

1 multiple certifications by a foreign manufacturer, importer and/or private labeler for the same
product.

Background on CPSIA Testing/Certification Requirements- The following is background
information on CPSIA’s testing and certification requirements:

General conformity certificates. Effective November 12, 2008, the CPSIA greatly increases the types
of products that require testing and based on that testing, a general conformity certificate, sometimes
called a “supplier’s declaration of conformity.”

Specifically, the CPSIA requires every manufacturer (including the importer) and private labeler, if
applicable, of a product which is imported for consumption or warehousing or distributed in commerce

to issue a general conformity certificate that the product complies with CPSC rules under the Consumer
Product Safety Act (CPSA) or any similar requirements under any of the other Acts administered by the
CPSCthat it is subject to. The certificate must be based on a test of each product or on a reasonable
testing program.

Third-party certi fi cat es Théreare semarhta thirdparey teshirg ang condodnityc t s .
certification requirements for children's products.

Certificates must accompany product, be furnished to distributors, etc. The CPSIA also requires
that every certificate (whether general conformity or third-party for children’s products) must
“accompany” the applicable product or shipment of products covered by the same certificate, and a copy
of the certificate must be “furnished” to each distributor or retailer of the product.

CPSC request for comments availablép://www.cpsc.gov/about/cpsia/102rfc.pdf

CPSC presentations and webcast from its public imgedn testing and certification available at
http://www.cpsc.gov/about/cpsia/testing.html

CPSC information on general conformity certificates and mandatory third party testing and certification
available athttp://www.cpsc.gov/about/cpsia/102brief.html

Bush Signs Trade Preference Bill, Calls on Congress to Approve FTAS - by
Sandler Travis & Rosenberg PA

President Bush signed into law Oct. 16 legislation (H.R. 7222) that extends and amends various
unilateral trade preference programs. Bush used the occasion to call on Congress to approve pending


http://www.cpsc.gov/about/cpsia/102rfc.pdf
http://www.cpsc.gov/about/cpsia/testing.html
http://www.cpsc.gov/about/cpsia/102brief.html
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free trade agreements with Colombia, Panama and Korea, which he said are an important part of a
broader effort to stabilize the U.S. economy.

Preference Program Changes. H.R. 7222 includes the following provisions.
* one-year extension, without change, of the Generalized System of Preferences

* one-year extension, without change, of the Andean Trade Promotion and Drug Eradication Act with
respect to Colombia and Peru

* six-month extension of ATPDEA benefits for Ecuador, with an additional six-month extension unless
the president determines that Ecuador is not complying with the eligibility criteria

« six-month extension of ATPDEA benefits for Bolivia; an additional six-month extension is possible
but only if the president certifies Bolivia’s compliance with the eligibility criteria (separately, the
president has proposed to suspend ATPDEA benefits for Bolivia due to its lack of cooperation on anti-
narcotics efforts)

» duty-free entry for certain pants and other bottoms imported from the Dominican Republic
» repeal of the “abundant supply” provision in the African Growth and Opportunity Act

« Mauritius may use third-country fabric in the production of apparel that receives AGOA duty-free
treatment when imported into the U.S.

» amendments to the Haiti Hemispheric Opportunity through Partnership Encouragement Act

Pending FTAs. Democratic congressional leaders are increasingly leaning toward convening a post-
election session to take up additional measures designed to stimulate the domestic economy and stabilize
the financial system. Bush said that as part of that effort Congress should also pass the FTAs with
Colombia, Panama and Korea. “In the long run, one of the best ways to restore confidence in the global
economy is by keeping markets open to trade and investment,” he said. “Congress is coming back to
Washington next month. One of their top priorities should be to approve this vital agreement with
Colombia -- as well as with Panama and South Korea. These free trade agreements will strengthen our
relationships with key allies. They will create new opportunities for our consumers and businesses. They
will reassure our trading partners that America will not give in to pessimism or protectionism. They will
show that we honor our commitments.”

New Probe of Forced Child Labor in Numerous
Chinese Sectors — by sandler Travis & Rosenberg PA

The Labor Department’s Bureau of International Labor Affairs is
' investigating claims that forced child labor is being used in the production
== of various products in China. The affected goods are bricks, coal, foundry
- products, chemicals, cotton, grape products, toys and fireworks. ILAB is
requesting information from the public by Dec. 15 to assist it in this
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review.

Executive Order 13126 (“Prohibition of Acquisition of Products Produced by Forced or Indentured
Child Labor™) of June 16, 1999, requires federal agencies to take appropriate actions to enforce U.S.
laws prohibiting the manufacture or importation of goods, wares, articles and merchandise mined,
produced or manufactured wholly or in part by forced or indentured child labor. Such labor is defined as
all work or service (a) exacted from any person under the age of 18 under the menace of any penalty for
its nonperformance and for which the worker does not offer himself voluntarily or (b) performed by any
person under the age of 18 pursuant to a contract the enforcement of which can be accomplished by
process or penalties.

ILAB maintains on its Web site a list of products that it has a reasonable basis to believe might be made
with the use of forced or indentured child labor. Federal contractors who supply products that appear on
this list must certify that they have made a good faith effort to determine whether forced or indentured
child labor was used to mine, produce or manufacture any product furnished under the contract and that
on the basis of those efforts they are unaware of any such use of child labor. ILAB anticipates that any
information submitted regarding forced child labor in the above products in China will aid it in
determining whether these products should be added to the Executive Order list.

CBP Has Record Breaking Year for Seized Counterfeit Goods
- USCPB

Los Angeles — U.S. Customs and Border Protection officials announced today a
dramatic increase in seizures of counterfeit goods. This year, CBP at the Los
Angeles-Long Beach seaport complex seized 357 shipments of counterfeit and pirated
goods with a domestic value of $71.4 million. This is an increase of 148 percent by value, and a 50
percent increase in seizures, over fiscal year 2007.

The announcement came at a news conference held by CBP Los Angeles-Long Beach Seaport Director,
Todd A. Hoffman at a CBP examination warehouse in Carson, Calif. Participating officials included
Special Agent in Charge Robert Schoch, U.S. Immigration and Customs Enforcement, Los Angeles;
District Director Alonza Cruse, Food and Drug Administration, Los Angeles; and Special Assistant to
the Director of Import Surveillance Keven Barton, Consumer Product Safety Commission, Los Angeles.

Several factors have contributed to the record seizures: The hard work of the men and women of CBP,
and the close partnerships formed with Immigration and Customs Enforcement, the Food and Drug
Administration and the Consumer Product Safety Commission. New CBP teams designated to target
high risk shipments for possible Intellectual Property Rights violations were formed and a joint
CBP/ICE working group which includes various local CBP divisions was created. CBP and ICE meet
weekly to focus on current trends and patterns to ensure better, more effective targeting. It is expected
that the advent of this working group will result in increased IPR seizures for the Los Angeles-Long
Beach area over the next year and beyond.


http://www.dol.gov/ilab
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CBP will continue to strengthen relationships with other law enforcement agencies as well as the trade
community to combat the illegal importation of goods which threatens the American economy, U.S
workers and businesses as well as the health and safety of consumers. According to the International
Anti-Counterfeiting Coalition, counterfeiting cost U.S. businesses $200 billion to $250 billion annually
and is directly responsible for the loss of more than 750,000 American jobs,” said Hoffman.

“No one should think of piracy and counterfeiting as minor crimes,” said Robert Schoch, special agent
in charge for the ICE office of investigations in Los Angeles. “In today’s world, intellectual property
rights violations pose a serious threat to public safety and the economy. That is why ICE will continue to
work closely with its law enforcement counterparts to dismantle these kinds of schemes and target those
involved.”

CBP works diligently to detain and seize illegal contraband that is entering the country, while
facilitating legitimate trade. This is done by maintaining a very aggressive program designed to target
shipments that may contain fake commodities, by using a strategic and multi-layered approach. While
CBP and ICE continue working together along with other law enforcement agencies and the trade
community to develop more innovative methods to identify high-risk shipments; the smugglers also
develop new schemes. Many of these shipments were shipped by fictitious importers, manifested as
other products or hidden in between legitimate goods.

Some of the products intercepted this year range from falsely labeled “UL” electrical articles, such as
Christmas lights, that can catch fire, to food items that may contain harmful ingredients. Other items
such as handbags and shoes defraud consumers who believe they are obtaining legitimate items.

Todd Hoffman noted, “Stopping imported counterfeit and pirated goods remain a high priority for CBP.
I look forward to another year of progress and working together with all of the members of the Los
Angeles-Long Beach trade community and our law enforcement partners.”

U.S. Customs and Border Protection is the unified border agency within the Department of Homeland
Security charged with the management, control and protection of our nation's borders at and between

the official ports of entry. CBP is chargedth keeping terrorists and terrorist weapons out of the
country while enforcing hundreds of U.S. laws.

______ 5] Lacey Act - uscpB

(10/08/2008) On May 22, 2008, the Lacey Act was amended to make it illegal
to import, export, transport, sell, receive, acquire, or purchase in interstate or foreign commerce, any
plant—with limited exceptions—to be taken or traded in violation of domestic or international laws.

The Act extends the statute’s reach to include a broader range of plants and plant products, including
timber deriving from illegally harvested plants. Illegal logging robs countries, destroys forests, and
competes with the legal production and trade. This Act provides the legal authority to take action when
products stemming from the practice of illegal logging enter the United States.

The Act now requires an import declaration for plants that includes the scientific name of any plant, a
description of the value, quantity, and the name of the country from where the plant was taken. If a plant
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species or country of origin cannot be determined, the plant declaration must include a list of possible
plant species found in the product or a list of possible countries from which the plant originated.

APHIS and the other Federal agencies involved in enforcing the provisions in the Act are working
together to phase in enforcement of the declaration beginning April 2009.

Port of LB Lists Trucking Companies with

Concession Agreements/ Applications - By Broker
Power Inc.

8% The Port of Long Beach has posted an Excel spreadsheet listing the

4 trucking companies that have executed Clean Trucks Program
g concession agreements. The spreadsheet lists the trucking company
name, contact, address, number of trucks expected to be registered
under the concession, etc. Long Beach's spreadsheet also provides the
same information for those trucking companies pending approval.
(Spreadsheet availédat

http://www.polb.com/civica/filebank/blobdload.asp?BlobID=56§38

New CPSC Law Establishes Whistleblower Protections for Employees - by
Sandler Travis & Rosenberg PA

The Consumer Product Safety Improvement Act of 2008 (CPSIA), which was enacted on August 14,
2008," establishes new whistleblower protections for employees of manufacturers (includes importers),
private labelers, distributors, or retailers of consumer products (collectively, employees).

Employees Who Disclose CPSC Violations Protected from Discharge, Retaliation - In its summary
of CPSIA’s new whistleblower provisions, the Consumer Product Safety Commission (CPSC) states
that effective August 14, 2008, employees are protected from discharge or any other form of retaliation
resulting from the employee’s provision to the employer, the Federal Government, or a State attorney
general of information relating to any violation of statutes or regulations enforced by the CPSC.

Note that the CPSIA also protects employees who: (1) testified or are about to testify in a proceeding
concerning such violation; (2) assisted or participated (or are about to assist or participate) in such a
proceeding; or (3) objected to or refused to participate in any activity, policy, practice or assigned task
that the employee reasonably believed to be in violation of any statutes or regulations enforced by the
CPSC.

Employee May File Complaint with Secretary of Labor to Seek Redress - Employees who believe
they have suffered an adverse employment action as a result of his or her provision of information, etc.
relating to a violation of statutes or regulations enforced by the CPSC may file a complaint with the
Secretary of Labor seeking redress.


http://www.polb.com/civica/filebank/blobdload.asp?BlobID=5638
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Complaint must identify responsible party, etc. A complaint setting forth the facts and identifying the
party responsible for the retaliation must be filed with the Secretary of Labor no later than 180 days after
the date on which the violation occurs.

(The new whistleblower protections do not extend to government employees.)

DOC Moves Toward AD Duty Order on Innerspring Units - by sandler Travis &
Rosenberg PA

The Department of Commerce made affirmative final dumping determinations on uncovered innerspring
units from South Africa and Vietnam Oct. 15. The covered merchandise includes uncovered innerspring
units composed of a series of individual metal springs joined together in sizes corresponding to the sizes
of adult mattresses as well as units used in smaller constructions, such as cribs and youth mattresses.

According to a DOC press release, the final dumping margins were 121.39 percent for all exporters from
South Africa and 116.31 percent for all exporters from Vietnam. These margins are based on adverse
facts available because exporters from these countries failed to respond to the DOC’s requests for
information.

As a result of these final determinations the DOC will instruct U.S. Customs and Border Protection to
continue to suspend liquidation of entries of subject merchandise and to collect cash deposits or bonds
based on the final rates.
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