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New Declaration Requirement for Imported Goods of Wood
or Plants to be Delayed Sandler Travis & Rosenberg P.A.

Congressional staff said this week that enforcement of a sweeping new
requirement for importers of plants or plant products, including wood and wood
products, to bring their goods into the U.S. will be delayed past the statutory Dec.
15 deadline. Under provisions in the 2008 Farm Bill that amended the Lacey Act,
such importers must submit upon entry a declaration that includes the genus and
species of the plant(s) used, the value and quantity of the importation, and the
country of origin of the imported product. Industry representatives as well as
federal agencies have expressed concern about the scope and implementation of
this new requirement, and there have been numerous discussions and meetings in
recent weeks in an effort to determine the details.

Delayed Enforcement. At a Sept. 17 meeting with industry and environmental
groups that followed a Sept. 15 meeting with the affected federal agencies,
congressional staff indicated that Congress appears to have given its blessing to
the delayed implementation of the declaration requirement. As a result, while the
statutory enforcement date is Dec. 15, neither U.S. Customs and Border Protection
nor the Department of Justice will enforce the requirement until April 1, 2009. The
interim period will be considered an “education period,” and CBP is contemplating
the use of a voluntary paper declaration during this time, but details of this
provision still need to be worked out.

There also appears to be an agreement that implementation of the declaration
requirement will be phased in, but it remains in draft form. The concept is that
CBP will begin requiring declarations for core timber products first, then over time
work its way out to other plant and wood products. There is still discussion about
whether the phases will go OHTSUS chapter by chapter or line by line. In addition,
the schedule of the phased-in implementation has not been determined, nor is there
agreement on the list of products and when/if they will be phased in.

Electronic Database. Another issue is how to establish a database that will allow
declarations to be submitted electronically instead of on paper. Congressional staff
said they expect to hear back soon from federal agencies looking into whether a

now-defunct Fish and Wildlife Service database could be restarted and repurposed to accept the new
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Lacey Act declarations. An assessment of that system will be key in determining whether or not a
workable database will be available by the new effective deadline of April 1, 2009. It should also be
noted that while agencies estimate that it will cost about $500,000 to get a database up and running and
millions more for data collection and associated functions, no money has yet been appropriated for these
activities.

There was some discussion on whether declarations will be required even if the database is not ready by
April 1 but no firm answer was given, indicating that paper declarations could be required once CBP
begins phasing in enforcement on that date. One proponent of the bill insisted that the act of gathering
the data itself has a deterrent effect on illegal logging and harvesting and therefore has intrinsic value
apart from the actual processing of the information collected.

Scope. According to congressional staff, federal agencies have said they are looking for guidance from
Congress on a number of key issues concerning the scope of the declaration requirement.

« what products are covered

» whether or not agencies have authority to set de minimis standards under which products with only
trace amounts of covered plants or plant products would be excluded from the declaration requirement

* agency authority to define “packaging materials,” which are excepted from the declaration requirement
* declarations associated with informal entry

The Farm Bill states that the Lacey Act amendments apply to “any wild member of the plant kingdom,
including roots, seeds, parts, and products thereof.” One of the main concerns of industry now is how
these and other related terms are defined. Based strictly on the language of the law, covered products
could include furniture (of wood, particle board, etc.), textile and apparel products of rayon, cookware
with wooden handles, items of clothing with wooden buttons, paper, toothpicks and many others. It is
also unknown what products may be covered by the terms “common cultivar” and “common food crop,”
which are excepted from the definition of “plant” under the Lacey Act.

Although some industry representatives suggested that a statutory change may be needed to address
these scope issues, some congressional staff members said authority to do so has already been given to
the agencies. The purpose of the law and Congress’ intent is to allow the agencies to define the terms
and determine the extent of the law’s application, they said, and it is expected that the agencies will do
so through the regular rulemaking process in order to allow outside commentary and in-depth
deliberation. It remains unclear, however, whether the agencies interpret the law to give them that
breadth of authority. One proponent of the bill asserted that while the agencies have broad, general
authority to determine the applicability of the declaration requirement, including the packaging
definition, the definition of the core terms is another issue. He pointed out that defining these terms will
affect not only the declaration requirement but also the central illegality of importing illegally logged or
harvested products under the Lacey Act as a whole.

Questions about the scope of the declaration requirement were also raised in the context of the volume
of information to be gathered. Noting concerns about what the agencies are planning to do with this
information and that they will swamped with more data than they can handle, some industry members
said all parties might be better served if the scope is limited initially. Others were hesitant to exclude any
products before the law is actually implemented, pointing to the two-year review period in the bill as the
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space in which determinations will be made as to whether or not certain products should ultimately be
excluded.

Other Issues. Two important issues were not discussed at the meeting and remain to be addressed.
These are the filing requirement (i.e., whether it can be done post-entry or must take place at the border)
and the valuation of plant products as a component of another product (i.e., if importers are required to
estimate the value of the plant component of the product or can simply note the value of the whole
product). The latter element is particularly important for downstream composite products where the
plant derivative accounts for only a small portion of the total value.

Working Group. At the conclusion of the meeting congressional staff expressed an interest in
establishing a smaller working group, composed of staff and two or three representatives from each
interest group, in which the details of an implementation plan can be worked out.

New Security Filing Rule Just 'Days or Weeks'

T? *n '.Fal n' Away = R.G. Edmonson / The JOURNAL of COMMERCE ONLINE
ommerce

—on INE———— WASHINGTON -- Publication of Customs and Border Protection’s
importer security filing rule known as 10+2 is “a matter of days or
weeks” away, Deputy Commissioner Jayson Ahern said Monday.

The long-anticipated rule is still under review by the White House Office of Management and Budget,
but Ahern told The Journal of Commerce “it could be days, it could be weeks, but I don’t think it’s
going to be many weeks.”

Ahern rejected the proposal of doing an Import Security Filing (ISF) pilot, an idea that some trade
groups have taken to Congress. Groups are concerned about the capacity and viability of channels to
handle the volume of data that the new security rules will require.

“I’m not interested in any pilot that’s going to delay implementation,” Ahern said. Importers are going
to have to “focus on reality” and realize they are going to have to comply with the rule.

Ahern, however, told the brokers that the trade community should “hold us to our track record,” and
trust that Customs will introduce 10+2 in the way it has described it in the past. That would include a
60-day grace period for importers to implement the rule, and a further year before Customs begins to
sanction importers for non-compliance.

Before the rule is published, Ahern encouraged importers to get involved with the Advanced Trade Data
Initiative, a test bed by which participating importers can transmit the types of data that ISF will require
along different communications channels, such as the Automated Broker Interface. The transmissions
are not a substitute for regular Customs entries.

Customs has processed some 55,000 ATDI transactions from 200 importers, but Ahern said they have
mostly been uncomplicated entries. The greater participation by the trade, he said the more experience
Customs will have when 10+2 is introduced.
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Port's Clean Trucks Program to Begin Oct. 1
/—% Dirty truck ban, concessions, security requirements to start

r \ The Port of Long Beach Clean Trucks Program, a critical

environmental initiative to reduce air pollution from the truck fleet by
The Portof LONG BEACH 80 percent by 2012, will kick off as scheduled October 1, 2008.

C I ean Trucks On that day the Port will begin enforcing the central component of the

P rogram program, a ban on old, dirty trucks. As of October 1, model year 1988

and older trucks will not be allowed to access Port terminals. The Port

will begin distributing window stickers this week that will temporarily

allow access for compliant trucks, identified through the Port's concession agreements. In a few weeks,
the Port will roll out an electronic system for compliance oversight.

"The Clean Trucks Program is a critical clean air program and we need to move forward with it as
quickly as possible,” said J. Christopher Lytle, the Port's Deputy Executive Director. "The Port must
address its environmental and community impacts now if we are to continue to move cargo, create jobs
and provide economic benefits to the region.”

On September 9 a U.S. District Court judge, ruling on a legal challenge by the American Trucking
Association, formally refusing to halt the Clean Trucks Program, clearing the way for the October 1 start
date and immediate improvement of the region's air quality.

In addition to complying with the truck ban October 1, all trucking companies doing business with the
Port must have a Port-approved concession. The concession agreements cover the rules that trucking
companies must follow if they wish to do business with the Port. As of Monday, September 23, nearly
500 companies had applied for concessions, representing more than 6,000 trucks.

Security improvements, another major component of the program, will also begin October 1. All truck
drivers are required to have a Transportation Worker Identification Credential (TWIC) as part of their
concession agreements or show evidence that they have applied for the TWIC.

Meanwhile, the Port is developing a computerized PortCheck system -- similar to the existing PierPass
system -- that will enable the collection of Clean Trucks Fees from cargo owners. The fees will help
finance leases and loans to assist truckers in obtaining clean trucks. The Port will begin collecting the
fee as soon as the computer system is operational, which is expected to be a few weeks after October 1.
(Cargo owners are encouraged to register with PortCheck or PierPass immediately in order to claim their
cargo when the Port begins assessing the fee.)

"The PortCheck system is a major undertaking,” Lytle said. "We are fully committed to making it a
success."

About the Clean Trucks Program - The landmark Clean Trucks Program will dramatically modernize
the port trucking industry and slash truck-related air pollution by 80 percent by 2012. The Clean Trucks
Program is outlined in the San Pedro Bay Ports Clean Air Action Plan. Diesel-powered harbor short-
haul (drayage) trucks are a major source of air pollution.

The Clean Trucks Program calls for drayage truck owners to scrap and replace old, polluting trucks
working at the Port, with the assistance of a port-sponsored grant or loan subsidy. The Port of Long
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Beach program includes truck concession requirements to identify "clean" trucks, ensure reliable short-
haul service, and improve air quality, security and safety. Trucks that meet the federal 2007 emission
standard produce 80 percent less air pollution than older trucks. Most of these older, polluting trucks
would remain on the public roadways for many years, even decades. Therefore the Port is offering
generous financial incentives to encourage truck owners to scrap and replace the older trucks. The Port
will provide one-time financial assistance to accelerate the transition to clean trucks, offering optional
financing plans.

The Port of Long Beach program offers flexibility and choice for the trucking industry. LMCs will be
allowed to use employee drivers, independent contractor drivers or a combination of employee and
contractor drivers -- as they do now.

LA Delays Truck Fee

Updated September 25, 2008 1:19:00 PM
The JOURNAL of COMMERCE ONLINE

The Port of Los Angeles on Wednesday announced that it will
delay collection of the $35 per-TEU clean-truck fee to give
programmers more time to set up the computer system for the
collection of fees.

The neighboring Port of Long Beach on Tuesday had
p . announced that it was pushing back the Oct. 1 start date for fee
collectlon two or three Weeks also to give the computer programmers more time to finish their work.

However, both ports on Oct. 1 intend to implement other components of the clean-trucks programs,
including a ban on all pre-1989 trucks and a requirement that motor carriers secure port-issued
concession agreements.

Port of Los Angeles spokeswoman Theresa Adams Lopez said that as of Wednesday motor carriers have
committed to their harbor fleets about 1,500 new trucks that meet federal Environmental Protection
Agency 2007 emissions standards.

As an interim measure until the computer program is developed, the ports intend to issue stickers for all
trucks that have been cleared to operate in the harbor.

Projects to Ease Border Congestion in Three
States Accelerated i sandler Travis & Rosenberg P.A.

I The Department of Transportation announced Sept. 19 that it is
moving to prioritize and accelerate projects to ease border
congestion in California, Texas and Washington. Transportation
Secretary Mary Peters said these projects will have commercial




C-Air Times Page 6

and environmental benefits and represent a model for similar efforts in the future.
The three projects the DOT is moving ahead with are as follows.

» San Diego’s Otay Mesa East Port of Entry project will create a new port of entry and a 2.7-mile, four-
lane highway that links to the existing California highway system to provide more capacity for traffic
through the region.

* In Laredo, Texas, the East Loop Bypass Project will build a new rail bridge across the border and a
new rail bypass around the city, adding rail capacity and improving safety.

* In Blaine, Wash., the Cascade Gateway Expanded Cross-border Advanced Traveler Information
System project proposes to provide real-time border-crossing wait-times and other travel information
through a combination of technologies.

Peters said these projects demonstrate the types of innovative solutions needed to immediately and
effectively reduce border congestion. For example, all projects will explore public-private partnerships,
which combine traditional federal and state funds with private-sector expertise and can reduce project
costs, speed project delivery and protect taxpayers from project risks.

Peters added that these projects will not only facilitate the movement of cargo and people across U.S.
borders but also help improve air quality in the surrounding areas.

CITA Establishes FY 2009 AGOA Import Caps i sandler Travis & Rosenberg PA

The Committee for the Implementation of Textile Agreements has announced the fiscal year 2009 (Oct.
1, 2008, through Sept. 30, 2009) limits on apparel imports eligible for duty- and quota-free treatment
under the African Growth and Opportunity Act. These include:

* the cap for apparel articles wholly assembled in one or more beneficiary AGOA countries from fabric
wholly formed in one or more beneficiary countries from yarn originating in the U.S. or one or more
beneficiary countries (1,711,900,006 square meters equivalent); and

* the sub-cap for apparel articles assembled in one or more lesser-developed AGOA beneficiary
countries regardless of the country of origin of the fabric used (855,950,003 SME).

Apparel articles entered in excess of these limits will be subject to otherwise applicable tariffs.

Business Groups, Others Press Congress Not to Reinstate Byrd
Amendment | sandler Travis & Rosenberg PA

Dozens of groups from every major sector of the U.S. economy wrote to House and Senate leaders Sept.
24 urging them to reject any attempts to reinstate the Continued Dumping and Subsidy Offset Act. The
so-called Byrd Amendment, which was repealed several years ago, required U.S. Customs and Border
Protection to distribute antidumping and countervailing duty revenues to affected domestic producers.
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There has been speculation that a provision reinstating a World Trade Organization-compliant version of
this law could be inserted into the continuing resolution now working its way through Congress or
another such “must-pass” bill.

In explaining their opposition to the CDSOA the groups pointed out that it mostly benefitted only a few
domestic companies “without regard to how they use those funds or whether they are creating jobs,
while undermining the competitiveness of many more U.S. companies and industries.” The law was also
ruled unconstitutional by U.S. courts and found to violate WTO rules, the letter said, “prompting many
of our largest trading partners to impose substantial retaliation against U.S. exports.” Reinstating the
Byrd Amendment now “would prompt those countries to increase sanctions against our most
competitive manufactured and agricultural goods exports” at a time when exports account for a
substantial share of U.S. economic growth. It would also “severely undercut U.S. leadership in the
global trading system and our own ability to enforce trade agreements,” the letter said.

Oil Prices Pump Up Trade Deficit i by shipping Digest
September 22, 2008

The U.S. trade deficit grew more than expected in July as imports of crude oil
reached a four-year high due to the jump in oil prices, the Commerce Department
reported.

The monthly trade gap swelled to $62.2 billion, the largest since March 2007,
from a revised estimate of $58.8 billion in June. Wall Street analysts had forecast the deficit to expand to
$58 billion from the original June tally of $56.8 billion.

As crude oil prices surged in July, the volume of oil imports jumped 15 percent to 342 million barrels,
the highest since June 2004 even though prices, at more than $124 a barrel on average, were nearly
double the average of July 2007. Total petroleum imports hit a record $51.4 billion, helping to lift
overall imports of goods and services by 3.9 percent to a record $230.3 billion.

Exports of U.S. goods and services increased 3.3 percent to a record $168.1 billion, with industrial
supplies and materials, capital goods, autos and auto parts and consumer goods all setting individual
records.

Automobile and consumer goods imports declined slightly in July, and two other categories — food,
feeds and beverages and capital goods — rose only slightly. The non-petroleum deficit shrank to its
lowest level since October 2002, while the petroleum deficit hit a record $43.4 billion.

Economists think the deficit fell in August, reflecting the recent sharp decline in oil prices. However, the
recent strengthening of the dollar, combined with the economic slowdown in Europe, could blunt the
growth in U.S. exports.

Exports have been keeping the economy afloat, as consumer spending and business and housing
investment slumped. Net exports contributed to second-quarter gross domestic product more than at any
time in the past 28 years.
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Among trading partners, the U.S. trade deficit with Saudi Arabia and other members of the Organization
of Petroleum Exporting Countries reached a record $24.2 billion. The trade gap with China widened
16.1 percent to $24.9 billion and remained slightly ahead of last year’s record pace.

Atlanta CBP Intercepts Illegally Imported Endangered Species
(Monday, September 15, 2008) — USCBP
http://www.customs.gov/xp/cgov/newsroom/news_releases/09152008 7.xml

Atlanta i U.S. Customs and Border Protection agriculture specialists at Atlanta’s Hartsfield-Jackson
International Airport routinely seize goods confiscated from passengers who either inadvertently bring
prohibited items into the country as souvenirs or blatantly ignore laws banning importation of certain
items. Most of the goods seized are banned from being imported in violation of the Convention on
International Trade in Endangered Species.

One such seizure occurred on August 16, when a CBP agriculture specialist discovered a Gambian
crocodile skin in baggage from a passenger arriving from Dakar, Senegal. Although the passenger
identified the skin as alligator, a closer examination in coordination with the U.S. Fish and Wildlife
Service revealed that the skin was in fact from a crocodile. There is an active trade by collectors
throughout the world in live and dead animals and/or their hides.

Crocodiles are protected under CITES. The U.S. Fish and Wildlife
Service is the primary agency responsible for enforcing CITES in
~ the United States. CBP, as the nation’s border agency, works
* closely with U.S. Fish and Wildlife to ensure CITES is enforced at
1 every port of entry in the United States. The goal of CITES is to
ensure that international trade in animals does not threaten their
survival. Under CITES, both the exporter and importer need to
comply with the Convention’s requirements and be certified in the
trade of any part of an animal covered by the Convention.

CBP Port Director Stephen Kremer said, “These intercepts
highlight the importance CBP places on our agriculture inspection program.” He further added, “Our
agriculture specialists have partnered with U. S. Fish and Wildlife to protect endangered animals while
protecting humans from disease.”

Agriculture specialists protect the United States from the threat of invasive pests and diseases with
inspection, detection and prevention efforts designed to keep prohibited agricultural items from entering
the country. These items, whether in commercial cargo or with a person entering the United States,
could cause serious damage to America’s crops, livestock and the environment.

U.S. Customs and Border Protection is the unified border agency within the Department of Homeland
Security charged with the management, control and protection of our nation's borders at and between
the official ports of entry. CBP is charged with keeping terrorists and terrorist weapons out of the
country while enforcing hundreds of U.S. laws.
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FDA Issues Import Alert on Drug Products, Ingredients from Indian
Facilities - sandler Travis & Rosenberg PA

The Food and Drug Administration issued Sept. 16 an import alert concerning generic drugs produced at
two facilities of an Indian company that is one of the largest suppliers of such products to the U.S. This
action allows U.S. officials to detain at the border more than 30 different generic drug products
produced in multiple dosage forms and amounts, as well as any active pharmaceutical ingredients (the
primary therapeutic component of a finished drug product), manufactured at these two facilities and
offered for import into the U.S. The FDA has evaluated whether this would create any potential drug
shortages in the U.S. and determined that other suppliers can meet market demand with one exception.
The FDA will therefore generally not detain shipments of that product but plans to arrange for additional
oversight and controls until the manufacturing issues are resolved.

According to the FDA, the problems at these two plants relate to deficiencies in the company’s drug
manufacturing process. In warning letters sent to the facilities this week, the FDA specifically identified
concerns about deviations from U.S. current good manufacturing practices in the manufacture of sterile
and non-sterile finished products and the manufacture and control of APIs. Examples include inadequate
measures to control cross-contamination and inaccurate written records of the cleaning and use of major
equipment. The FDA notified the company that until the identified deficiencies are resolved the
agency’s drug compliance office will recommend denial of approval of any new drug applications or
abbreviated new drug applications that list either of these facilities as the manufacturer of APIs or
finished drug products.

The FDA notes that the Import Alert does not require products to be removed from the market, as there
IS no evidence to date that the company has shipped defective products. The alert also does not affect
products from the company’s other plants, which the FDA has inspected and determined to meet U.S.
cGMP requirements for drug manufacturing.
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